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Introduction 

The Interactive Games & Entertainment Association (IGEA) represents the Australian video 
games industry, including the developers, publishers, and distributors of video games, as well 
as the makers of video game systems, consoles, devices and accessories. IGEA also manages 
The Arcade in South Melbourne, Australia's first, not-for-profit, collaborative workspace 
created for game developers and creative companies that use game design and technologies. 
IGEA further organises the annual Games Connect Asia Pacific (GCAP) conference for 
Australian game developers, and the Australian Game Developer Awards (AGDAs) that 
celebrate the best Australian-made games each year. A full list of all IGEA members is available 
on our website. 

We appreciate the opportunity to respond to the consultation on the Exposure Draft Copyright 
Amendment (Access Reform) Bill 2021 (the Draft Bill) and the Review of Technological 
Protection Measures Exceptions. Our submission responds to both of these separate parts of 
the present consultation. 

Draft Copyright Amendment (Access Reform) Bill 2021 

We thank the Department for the release of the Draft Bill. While copyright-protected video 
game material is generally within the scope of the Draft Bill, including the visuals, art, audio, 
music, words and code within a game and live or recorded footage of video gameplay, we 
note that the Draft Bill primarily focuses on the copyright exceptions available to the cultural, 
education and government sectors. These sectors have traditionally not required substantial 
access to copyright-protected video game material and we do not expect this to change in 
future. As a result, the proposed reforms will generally have a limited impact on our members 
and our industry. Our response to the present consultation is therefore primarily to note and 
acknowledge the Draft Bill’s various proposals and to provide a few general and specific 
comments that we set out as follows. 

Schedule 1: Limitation on remedies for use of orphan works 

We note that the proposed new fair dealing exception for the use of orphan works under 
Schedule 1 of the Draft Bill will only apply in specific circumstances, including where the 
dealing is by certain cultural, educational and government bodies, or otherwise for the 
purposes of research, and the copyright owner has not been identifiable or contactable after 
a reasonably diligent search effort. We also note that the new exception is largely limited to 
cultural and collecting institutions, rather than creators more generally as had initially been 
scoped, which will help to mitigate the risk of the improper exploitation of copyright-protected 
material occurring.   

We also support the expectation, as outlined in the Department’s Discussion Paper, that the 
search for a copyright owner should extend to overseas countries, which we recommend be 
made clear if not in the Draft Bill than in the Explanatory Memorandum. It is vital that an 
objectively high standard of copyright search be required for this proposed new fair dealing 
exception to apply. It is easy for video games – and especially for older games - to be mistakenly 
treated as ‘orphan’ works when they are not. This is because video game IP can be complicated 
(games often have both a developer and a publisher), is often held overseas, may often change 
ownership between studios, and may sometimes experience years of visible inactivity before 
being re-released or remade (some games have become popular again after a decade or more 
due to cyclical ‘retro’ gaming trends). 

https://igea.net/
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Schedule 2: New fair dealing exception for non-commercial quotation 

We note the proposed new fair dealing exception for non-commercial quotation under 
Schedule 2 of the Draft Bill. We also note that this new exception would be limited to use by 
certain cultural, educational and government bodies, or otherwise for the purposes of 
research, where the quotation is for a non-commercial purpose or for a purpose where the 
quote is immaterial to the commercial value of the product or service in which it is used. While 
we have typically cautioned against the implementation of a general fair dealing exception for 
quotation for several reasons, including the risk of improper exploitation, we acknowledge that 
the new fair dealing exception for quotation as it is currently drafted is targeted in scope and 
is unlikely to create major risks. We reiterate the importance that the exception be kept 
restricted to non-commercial (or immaterial commercial) use by the narrow range of parties 
proposed by the Draft Bill. 

Schedule 7: Streamline the process for making technological protection measure (TPM) 
exceptions 

We also note that the Draft Bill proposes to repeal paragraphs 249(4)(a) and 249(8)(a) of the 
Copyright Act 1968 (the Act) to remove the requirement that a ‘submission’ be made before 
the Minister can recommend changes to the regulations to create or amend exceptions to 
liability for circumventing an access control TPM. We do not agree with this proposed change 
and recommend that it not be progressed. It is our view that paragraphs 249(4)(a) and 249(8)(a) 
of the Act, which were inserted into the Act by the Copyright Amendment Act 2006, reflected 
the Parliament’s view that the making, varying or revoking of regulations could endanger the 
effectiveness of TPMs, which are both important in their own right as well as significant under 
the Australia-United States Free Trade Agreement (AUSFTA). As a result, it was the intention of 
the Parliament that any changes to the regulations would be a significant decision that should 
be the subject of extensive consultation and reflect the clear, transparent and purposefully-
stated will of at least one stakeholder. 

While we are sympathetic to the Department’s arguments in the Discussion Paper that the 
proposed repeal will make it easier to make changes to the regulations “where changes are 
consequential to amendments to the Act or otherwise identified in a review or proceeding”, the 
proposal does not limit changes to the regulations being made (in the absence of a 
submission) to such described consequential amendments only. Therefore, there is a resulting 
risk of significant changes potentially being made to the TPM exceptions without the support 
of any stakeholders. For this reason, it is our view that this proposal should not be progressed.  

However, should the Government nevertheless continue to seek to repeal paragraphs 
249(4)(a) and 249(8)(a), we ask that it be replaced by new provisions that would explicitly 
require public consultation to be carried out before regulations are made, amended or 
repealed. 
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Review of Technological Protection Measures (TPM) exceptions 

Our submission also responds to the Review of the TPM exceptions outlined in Part B of the 
Discussion Paper. We note the requirement of the AUSFTA that a review be conducted every 
four years of the exceptions to the TPM provisions made under the Act (excluding the specific 
exceptions built into the Act at subsections 116AN(2)–(8) and 132APC(2)–(8) which are not 
subject to the review). We further note that Article 17.4.7(e)(viii) of AUSFTA requires that any 
such additional exceptions to the TPM provisions must only enable access to non-infringing 
uses of the copyright-protected material “when an actual or likely adverse impact on those non-
infringing uses is credibly demonstrated” by the review. 

Video games and TPMs 

We support the Government’s overarching goal of ensuring that legal protection and remedies 
against the circumvention of TPMs exist and, as a general principle, do not support copyright 
exceptions for circumventing TPMs given the risk that they pose to our members, especially 
the publishers of video games and the manufacturers of video game consoles who invest 
billions of dollars each year.  

The video games industry continues to suffer from piracy. According to the Department’s own 
Consumer Survey on Online Copyright Infringement 2021, 1  29 per cent of Australian 
consumers of online video game content surveyed last year stated that they had consumed at 
least some of that content unlawfully. This was a higher percentage than the equivalent rate for 
all other kinds of online content measured (music, film, TV and live sport). 

Both copy control TPMs (TPMs that prevent the duplication of games) and access control TPMs 
(TPMs that prevent or restrict unauthorised access to games) are imperative to the video games 
industry and it is vital that Australian copyright law continues to generally prohibit people from 
facilitating TPM circumvention. Modern forms of video game copyright infringement often 
revolve around TPM circumvention, including the copying and distribution of copies of games 
with TPMs disabled as well as the distribution of tools, guides or ‘cracks’ that enable end-users 
to disable TPMs in online games. Video game consoles themselves may also be modified or 
‘chipped’ to disable device TPMs or to enable them to play TPM-disabled copies of video 
games. 

TPMs are not only used to fight piracy. Access control TPMs underpin the fundamental security 
of games, including protecting personal information and enabling real-time software updates, 
and facilitate a range of safety features on games such as parental locks, time-based controls 
(eg. time limits) and region-specific ratings and content warnings such as Australian 
classifications. The critical role of the online and information security features of TPMs cannot 
be understated. Given that one of the main ways that video games are pirated is through the 
distribution of software with TPMs disabled and files altered, including potentially with the 
installation of malware, each copy of a pirated game shared in such a way presents a great risk 
to the community. Further, TPM circumvention may also lead to hacking into the servers and 
networks of game companies and platforms. This poses significant security risks not only to 
these businesses but to the data of their game players whom they protect. 

 

 

1 https://www.infrastructure.gov.au/department/media/news/2021-online-copyright-infringement-results-released 

https://www.infrastructure.gov.au/department/media/news/2021-online-copyright-infringement-results-released
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The additional exceptions 

However, we acknowledge that there may some limited circumstances where public interest 
may determine that the circumvention of TPMs should not result in civil or criminal liability. 
These exceptions to liability must be carefully scoped and designed. Further, noting that it is 
primarily the responsibility of the parties that rely on these exceptions to liability to provide 
evidence as to why they are still needed, the video games industry is not aware of any concerns 
held by any party that the current set of exceptions at section 40 of the Copyright Regulations 
2017 (the Regulations) are deficient or ineffective in any way. We are also not aware of any 
arguments necessitating the need for any expansion of the existing list of exceptions. For this 
reason, assuming that the reasons for the existing exceptions are still current and relevant, we 
recommend that the set of exceptions at section 40 of the Regulations be kept in its current 
form without amendment.  

We particularly urge that the current exclusion of ‘computer games’ from the exceptions at 
paragraphs 40(2)(b) and 40(2)(e) of the Regulations be kept. It was the view of the Government 
when drafting the Regulations, supported by our submissions to the consultation on the 
Exposure Draft at the time, that given the nature of our medium it is unnecessary and would 
not be beneficial to include computer games within the scope of those exceptions. For 
example, in our submission to the then Department of Communications and the Arts, we noted 
that the ease by which any person can use their gaming devices to record gameplay footage 
has essentially eliminated any need for educators or similar parties to circumvent TPMs to 
obtain the video game material that they might reasonably require access to. Since the 
Regulations were enacted, the recording and streaming of gameplay footage has become 
even easier and more ubiquitous. 

Productivity Commission recommendation 

Finally, we would like to discuss the Productivity Commission’s recent Inquiry Report on Right 
to Repair,2 which as the Department is undoubtedly aware includes a recommendation 5.1 to 
amend paragraph 40(2)(d) of the Regulations. Currently, paragraph 40(2)(d) provides a limited 
exception that enables a person to circumvent a TPM but only where the TPM is interfering 
with or damaging the product in which the TPM is installed and where such circumvention is 
necessary to prevent further damage or to repair the product. We do not agree with the 
Productivity Commission’s view, as outlined in its Inquiry Report, that there is any ambiguity 
around the scope of this exception or that the Parliament’s intention was unclear. Regardless, 
the Productivity Commission’s recommendation proposes to significantly expand this 
exception so that it applies generally to all repair-related TPM circumvention. 

We made strong submissions to the Productivity Commission 3  against using Australian 
copyright law to pursue repair-related reforms and we now urge the Department against 
seeking to implement this recommendation through the present consultation. Not only is the 
Government yet to respond to the Commission’s recommendations in the Inquiry Report, but 
we believe that the proposed new exception outlined in recommendation 5.1 is notably 
different to the existing exceptions in the Regulations given that it would not generally be used 
by cultural, educational and government bodies, seeks to implement a policy outcome (ie. 

 

2 https://www.pc.gov.au/inquiries/completed/repair/report  
3  See https://igea.net/wp-content/uploads/2021/02/IGEA-submission-to-Right-to-Repair-consultation-FINAL.pdf and https://igea.net/wp-
content/uploads/2021/07/IGEA-submission-in-response-to-Productivity-Commission-draft-report-on-right-to-repair.pdf  

https://www.pc.gov.au/inquiries/completed/repair/report
https://igea.net/wp-content/uploads/2021/02/IGEA-submission-to-Right-to-Repair-consultation-FINAL.pdf
https://igea.net/wp-content/uploads/2021/07/IGEA-submission-in-response-to-Productivity-Commission-draft-report-on-right-to-repair.pdf
https://igea.net/wp-content/uploads/2021/07/IGEA-submission-in-response-to-Productivity-Commission-draft-report-on-right-to-repair.pdf


 

 
Page | 5 

‘right to repair’) that is wholly unrelated to copyright, and seeks to achieve an objective where 
the case for public interest is far more unresolved. Most significantly, it is not clear to us that 
recommendation 5.1 would comply with Article 17.4.7(e)(viii) of the AUSFTA, which imposes a 
high threshold for any new exception by requiring a credible demonstration of actual or likely 
adverse impact to the activity covered by the proposed exception. Given the ready availability 
of repair information and tools from both first and third party sources that repairers already 
have access to in order to repair consoles, we do not believe that any such adverse impact can 
be demonstrated. 

An inclusion of a general exception for repair in the Regulations would be a very significant 
decision and would have global implications. As we have outlined to the Productivity 
Commission, a requirement to allow for the reproduction and sharing of repair information in 
Australia, for instance, would inevitably lead to that information being widely distributed 
online, even if such sharing were not allowed, impacting on territories that have not chosen to 
adopt such policies. Especially in the context of our sector, video game console manufacturers 
face significant threats from hackers, pirates and other malicious actors. These are threats that, 
unfortunately, have historically been linked to a segment of the third-party electronics repair 
industry. 

A loosening of protections against TPM circumvention may also be weaponised by malicious 
actors, particularly as there is no licensing or certification scheme for electronic repairers that 
would help manufacturers discern between legitimate and illegitimate repairers. For example, 
any information or tools obtained as a result of any new exception could be used to facilitate 
intellectual property infringement, such as by removing copyright protections on a device, or 
to access confidential data, such as by bypassing lock screens to copy a user’s personal 
information.  

These are not just hypothetical risks. Our submission to the Productivity Commission 
demonstrated how openly some ‘repairers’ in Australia advertise their services to tamper with 
video game consoles for non-repair reasons. Combined with the Department’s own research 
showing that close to a third of all Australian online video game consumers consumed at least 
some of this material unlawfully during the survey period, the Commission’s recommendation 
5.1 is very risky without demonstrating strong evidence of the benefits that it hopes may be 
provided. 

Conclusion 

Finally, if following the current consultation, the Government considers it necessary to amend 
the Regulations in any way, we ask that a further public or stakeholder consultation on the 
proposed amendments be carried out first. 
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Any questions? 

 

For more information on any issues raised in this submission, please contact IGEA’s 
Director of Policy & Government Affairs, Ben Au, at ben@igea.net 

 

For more on IGEA and what we do, visit igea.net or follow us on Twitter below: 

IGEA: @igea 

The Arcade: @TheArcadeMelb 

Game Connect Asia Pacific: @GCAPConf 

The Australian Game Developer Awards: @The_AGDAs 

 

mailto:ben@igea.net
https://igea.net/
https://twitter.com/igea
https://twitter.com/TheArcadeMelb
https://twitter.com/GCAPConf
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