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Intro 

Navigating the sea of managing people and culture (or as some say, human resources) 
can be a perilous journey; uncertainty around roles, awards, obligations, and processes 
can cause confusion and unwittingly send you to the pacific garbage patch of non-
compliance with Australian law.  

We want to make sure the industry continues to grow in a professional and compliant 
manner. These resources which are provided for employers, while non-exhaustive, are 
aimed at assisting you on your journey; they walk you through the process of hiring talent, 
your responsibilities towards your staff, from super to leave, managing employees and, if 
all else fails, the process of letting talent go.  

Please note: IGEA does not guarantee, and accept any legal liability, for the accuracy, 
reliability, currency or completeness of any of the materials provided. While these 
materials have been obtained via reputable sources and reviewed by a professional, every 
business is different, and we recommend you seek appropriate independent professional 
advice to make sure they suit your specific needs. 
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National Employment Standards (NES) 

The National Employment Standards (NES) have to be provided to all employees. 

The national minimum wage and the NES make up the minimum entitlements for employees 
in Australia. An award or employment contract, enterprise agreement or other registered 
agreements must not provide for conditions that are less than the national minimum wage or 
the NES.  

 
Source: Fair Work Information Statement 

Your obligation as an employer: Employers have to provide the Fair Work Information 
Statement to every new employee before, or as soon as possible after, they start their new job. 
This can be done in person, via mail or email, or by emailing a link to the Fair Work 
Ombudsman website. 

https://www.fairwork.gov.au/ArticleDocuments/724/Fair-Work-Information-Statement.pdf.aspx
https://www.fairwork.gov.au/ArticleDocuments/724/Fair-Work-Information-Statement.pdf.aspx
https://www.fairwork.gov.au/ArticleDocuments/724/Fair-Work-Information-Statement.pdf.aspx


The NES, Awards and Employment Contracts 

As mentioned, terms in awards, registered agreements and employment contracts must not 
exclude or provide for an entitlement less than the NES, and those that do have no effect. 
However, they can affect the operation of the NES in certain ways. 
For example, they may specify terms that deal with: 

• averaging an employee’s ordinary hours of work 
• the cashing out and taking of paid annual leave 
• the cashing out of paid personal/carer’s leave 
• extra personal/carer’s leave or annual leave in exchange for foregoing an equivalent 

amount of pay 
• the substitution of public holidays 
• situations in which redundancy entitlements do not apply. 

They may also supplement the NES by providing entitlements that are more favourable for 
employees. (Better is always an option!) 

Resources on the National Employment Standards 

For more information on the NES, consult the following resources: 

• Fair Work Commission: National Employment Standards 
• Fair Work Ombudsman: National Employment Standards 
• Fair Work Ombudsman: Introduction to the National Employment Standards 
• Fact Sheet on the National Employment Standards (PDF) 

  
Hiring Employees 

So, your studio is growing, and you need to hire new staff. If you are a small business, this 
checklist will help you meet all relevant laws when hiring an employee. 

Think about what employment type will meet the requirements of your business – full-time 
employee, part-time employee, casual employee, or contractor – and understand the 
obligations that come with it, e.g., the difference between employees and contractors (see 
below).  

Once you have determined that you can afford the potential costs and impacts on your 
business, from recruitment costs to super, tax, and insurance, you need to determine pay rates 
and conditions. For most employees, you can find the minimum pay rates, terms and 
conditions in the relevant award.  

https://www.fwc.gov.au/awards-and-agreements/minimum-wages-conditions/national-employment-standards
https://www.fairwork.gov.au/employee-entitlements/national-employment-standards
https://www.fairwork.gov.au/tools-and-resources/fact-sheets/minimum-workplace-entitlements/introduction-to-the-national-employment-standards
https://www.fairwork.gov.au/ArticleDocuments/723/Introduction-to-the-national-employment-standards.pdf.aspx
https://www.business.gov.au/people/hiring/hiring-employees
https://www.business.gov.au/people/hiring/hiring-employees


Awards 

An award is a document which sets out the minimum terms and conditions of employment on 
top of the National Employment Standards (NES). It provides entitlements such as: 

• pay 
• hours of work 
• rosters 
• breaks 
• allowances 
• penalty rates and overtime 

Awards apply to all employees covered by the national workplace relations system, i.e., pretty 
much everyone. (The national workplace relations system is a collection of legislation that 
applies to most employees and employers in Australia. It includes the Fair Work Act 2009, the 
National Employment Standards, registered agreements and awards.) 

Awards are industry or occupation-based and apply to employers and employees who 
perform work covered by the award. An employer can be covered by more than one award 
depending on the jobs the employees do. 

Please note though, that managers or higher income employees may not be covered by a 
modern award even if one applies to the industry in which they work. 

There is a tool that will allow you to determine which award applies to what role. However, the 
niche nature of a lot of positions in the games industry make it tricky to determine which one 
applies. Often the answer is: “It depends.” 

The below offers guidance in terms of what factors to consider.  

Determining Awards 

Given the variety of roles, there is no award that applies to everyone working in the games 
industry. Like in any other industry, it is common for more than one award to apply to a 
particular employer and their staff. The selection of the applicable award depends on:  

• the nature of the employer’s business 
• the role the individual is undertaking within that business 
• and the skills background of the individual themselves.  

As you would expect, the entitlements contained in an applicable award are not an ‘opt-in’ 
scenario. The award will almost always apply to the individual concerned – save for a few fringe 
cases – and whether the individual is aware of the award’s conditions or not. As an employer, it 
is your responsibility to ensure you understand what award to applies to you and the various 
employees in your business. Accordingly, it is also your responsibility to ensure that the 
employee enjoys the benefits of the conditions outlined within that award. 

https://www.fairwork.gov.au/Dictionary.aspx?TermID=2033#:~:text=Definition,Standards%252C%2520registered%2520agreements%2520and%2520awards.
https://www.fairwork.gov.au/awards-and-agreements/awards/find-my-award/


Think of the process as a funnel: To find the relevant award for an individual role and person, 
you should have a clear understanding of what the role is about, and what the individual will 
be required to do to fulfil that role. From there you should consult the list of modern awards, 
until you find the award in the right area. The tool listed above is a good place to start.  

Once broadly identified, look at the description of coverage contained within the award. You 
will find this at the beginning of the award in the section marked ‘Coverage.’ You need to 
ensure that it is the best fit, as some awards will not apply although they may seem to. To 
double check, look at the areas and industries that the award does not cover, which will also 
be listed within or near the ‘Coverage’ description. This will make sure you do not choose the 
wrong award in error. 

Once you have found the applicable award, be aware that the specifics of the role will play a 
determining factor on the applicable rate. 

Details to pay particular attention to concern a) the level of autonomy, b) and the overall 
responsibility the individual employed must manage. More senior roles which require less 
ongoing direct instruction or guidance – and often include staff managing people themselves 
– will typically mean the role is bracketed within higher the pay grade within the award. 
Accordingly, make sure you look to see what differentiates these pay grades in terms of 
responsibility because it is not a one size fits all system.   

Be mindful too that factors outside the role itself must be considered in determining pay rates. 
An individual’s prior experience (such as how many years they have worked in a similar role), 
the level of education and where it took place, e.g., did they learn on the job or are they 
professionals in their field with a university degree, will also determine the pay rate of a 
particular individual.   

Some awards are more flexible than others. The applicable award may contain certain benefits 
that other awards do not, including leave entitlements around events like maternity or 
paternity leave. Accordingly, while you need to know which award applies to a staff member, 
as well as the background of the potential employee to determine the pay rate, you need to 
be mindful that other clauses in the award could apply at certain times during the individual’s 
employment (including the termination, or conclusion of their employment). These types of 
provisions may not be consistent across all awards used within your business.  Once these are 
known and understood, you can confidently interpret the award, and provide the potential 
employee with an offer of employment, understanding what conditions you should be aware 
of as the employer. 

Very generally speaking, many of those who work in the software development side of the 
games industry will be engaged in some capacity – with due consideration being given to the 
aforementioned factors – under the Professional Employees Award 2020. Be aware though, 
individuals that work within a studio that are not in this role, i.e., anyone from a manager or 
producer, through to artists and accounts managers, will most likely not fall under this award. 



Another award that may apply to those in non-technical roles is the Clerks – Private Sector 
Award 2020, which covers those working in general office duties, such as answering phone 
calls, recording minutes of meetings, and other tasks of a general and administrative nature. 

Ultimately choosing the correct award is complicated, as so much depends on the specifics of 
the individual role and person. If in doubt, you should check with an employment law 
professional for guidance or contact the fair work ombudsman for advice. 

Award and Agreement Free Roles 

A few jobs are not covered by awards; in this case, employees are considered to be award and 
agreement free. While the above matrix can offer guidance, if you are unsure if an award 
applies – or not – please consult a relevant employment law professional.  

Award and agreement free employees may have an employment contract. In this case, the 
NES determines minimum entitlements. While managers and professionals, including 
accountants and finance, marketing, legal, human resources, public relations and information 
technology specialists have not traditionally been covered by awards, it is a myth that all 
managers and professionals are award free. Check the industry definition and job 
classifications of each award carefully as some managers and professionals are covered by an 
award, e.g., the Professional Employees Award 2020.  

Awards don't apply to high income employees. A high-income employee is an employee who: 
• has accepted a written guarantee of annual earnings 
• is guaranteed to earn an annual amount which is more than the high-income threshold. 

The high-income threshold changes each year.  As at 16 March 2021it is $153,600. This 
figure generally rises annually. 

  
An overview of your minimum responsibilities towards an award and agreement free 
employee can be found here: Award & agreement free wages & conditions. 

Keeping Up to Date with Pay Rates 

Award or not, it’s your responsibility as an employer to stay on top of any changes to pay 
rates. Minimum pay rates in awards and the national minimum wage are reviewed each year 
– any changes usually take effect around 1 July.  

Tax Obligations 

In this world, nothing is certain except death and taxes…  

Before an employee starts you need to ask them to complete a Tax file number (TFN) 
declaration.  

• They can complete this form either through ATO online services linked to myGov – the 
employee will need to print out the completed form summary and return it to you. 

https://www.fairwork.gov.au/awards-and-agreements/award-and-agreement-free-wages-and-conditions#employee-award-free
https://www.ato.gov.au/General/Online-services/


• Electronically, by downloading and completing the Tax file number (TFN) declaration. 
After completing the form, the employee needs to print a signed and dated copy and 
give this to you. 

• On paper, by downloading the Tax file number (TFN) declaration. You must send the 
completed form to the ATO within 14 days after the form is either signed by the 
employee or completed by you. 

As an employer, you have a role to play in helping your payees meet their end-of-year tax 
liabilities. You do this by collecting pay as you go (PAYG) withholding amounts from payments 
you make to your employees or other workers, such as contractors. 

You must register for PAYG withholding before you are first required to make a payment that is 
subject to withholding. This is required even if you don't withhold an amount from a payment 
made. 

You can work out the amount to withhold from payments to your employee using the ATO's 
tax withheld calculator or tax tables. Many software packages, such as Xero or MYOB, will also 
do this for you, though you are still obliged to ensure the amounts withheld are correct. 

If the total amount of wages you pay exceeds a certain amount, you may have also to pay a 
state or territory payroll tax. That said, if you are at that stage, you are probably well aware of 
that obligation and likely do not need this guide... 

Superannuation  

Retirement is probably the last thing on your mind, but superannuation is another reality you 
will have to deal with (including for contractors, see below). 

Generally, if you pay an employee $450 or more (before tax) in a calendar month, you have to 
pay them super guarantee (SG) on top of their wages. 

If your employee is under 18 or is a private or domestic worker, such as a nanny, they must 
also work for more than 30 hours per week to qualify. For example, you will have to pay them 
super on top of their wages for each week that the employee has worked more than 30 hours. 

You may have to pay super for some sole trader contractors, even if they quote an Australian 
business number (ABN). If you are contracting with a company, superannuation is not payable. 
Superannuation is never payable to non-Australian residents. 

You pay super regardless of whether the employee: 

• is full-time, part-time or casual 
• receives a super pension or annuity while still working  
• is a temporary resident, such as a backpacker or a working holiday maker – when they 

leave Australia, they can claim their super through the Departing Australia 
superannuation payment (DASP) program 

https://www.ato.gov.au/uploadedFiles/Content/IND/Downloads/TFN_declaration_form_N3092.pdf
https://www.ato.gov.au/uploadedFiles/Content/IND/Downloads/TFN_declaration_form_N3092.pdf
https://www.ato.gov.au/Business/Registration/Work-out-which-registrations-you-need/Taxation-registrations/Pay-as-you-go-withholding/
https://www.ato.gov.au/Calculators-and-tools/Tax-withheld-calculator/
https://www.ato.gov.au/Rates/Tax-tables/


• is a company director 
• is a family member working in your business – provided they are eligible for SG. 

Employees who are eligible for super, may be able to choose the fund you pay into. If they 
aren't eligible to choose or don't make a choice, you must pay their contributions into your 
employer-nominated or default fund. 

When choosing how to pay super, you'll need to ensure your solution meets the SuperStream 
requirements to pay and report super electronically. 

The minimum super you must pay each quarter for each eligible employee is called the super 
guarantee (SG). Currently the SG is 10% of their ordinary time earnings (OTE). OTE is usually 
the amount your employee earns for their ordinary hours of work. It includes things like 
commissions, shift loadings and allowances, but not overtime payments. 

If you are unsure about  how much super you must contribute for your eligible workers, check 
the Superannuation guarantee contributions calculator.  

Long Service Leave 

Another obligation you have towards your employees is long service leave. If your staff like 
you enough to stick around for years and years, you need to make sure they are also entitled 
to stay away from their workplace for a while.  

Long service leave forms part of the National Employment Standards (NES). The NES set out 
the entitlement to long service leave. However, this entitlement is a transitional entitlement 
pending the development of a uniform national long service standard. 

Generally speaking, the entitlement to long service leave comes from State and Territory laws. 
Depending on the relevant State/Territory law, an employee may be entitled to long service 
leave after a period of continuous service ranging from seven to fifteen years with the same or 
a related employer. Untaken long service leave is usually paid on termination, although this 
can depend on the circumstances of termination. 

We recommend checking the Fair Work Ombudsman's website for updates on legislation and 
the often complicated relationship between State/Territory law and pre-modernised awards. 
(Modern awards – from 1 January 2010 – cannot include terms dealing with long service 
leave.) 

Keeping Records 

Employers who engage employees under relevant Commonwealth workplace laws are 
required to make and keep accurate and complete records for all of their employees.  
Employee records must: 

https://www.ato.gov.au/Super/SuperStream/Employers/
https://www.ato.gov.au/Calculators-and-tools/Super-guarantee-contributions/
https://www.fairwork.gov.au/tools-and-resources/fact-sheets/minimum-workplace-entitlements/long-service-leave


• be in a form that is readily accessible to a Fair Work Inspector 
• be in a legible form and in English (preferably in plain, simple English) 
• be kept for seven years 
• not be altered unless for the purposes of correcting an error 
• not be false or misleading to the employer’s knowledge. 

Employee records are private and confidential. Generally, no one can access them other than 
the employee, their employer, and relevant payroll staff. Employers must make copies of an 
employee’s records available at the request of an employee or former employee. 

For a complete overview of your record keeping obligations, head to the website of the Fair 
Work Ombudsman. It also offers a range of compliant templates to help manage record-
keeping obligations for: 

• Weekly time and wage records  
• Employment records - employer and employee details  
• Rosters (Word) or Rosters (Excel) 
• Timesheets 

In addition, you need to supply your employees with a payslip. It must be issued 

• within one working day of pay day, even if an employee is on leave 
• in electronic form or hard copy 

Payslips must contain details of the payments, deductions, and superannuation contributions 
for each pay period and as such include the following information: 

• the employer's name 
• the employer's ABN (if any) 
• the employee's name 
• the date of payment 
• the pay period 
• the gross and net amount of payment 
• any loadings (including casual loading), monetary allowances, bonuses, incentive-

based payments, penalty rates, or other separately identifiable entitlement paid.  

Where relevant, a pay slip must include any of the following: 

• If the employee is paid an hourly pay rate, the ordinary hourly pay rate and the number 
of hours worked at that rate and the amount of payment made at that rate 

• If the employee is paid an annual rate of pay (salary), the rate as at the last day in the 
pay period 

• Any deductions made, including the name, or the name and number, of the fund or 
the account of each deduction 

• If the employer is required to make superannuation contributions for the benefit of the 
employee: 

https://www.fairwork.gov.au/pay/pay-slips-and-record-keeping/record-keeping
https://www.fairwork.gov.au/pay/pay-slips-and-record-keeping/record-keeping
https://www.fairwork.gov.au/ArticleDocuments/766/Weekly-time-and-wages-record-template.doc.aspx
https://www.fairwork.gov.au/ArticleDocuments/766/Record-of-employee-details.doc.aspx
https://www.fairwork.gov.au/ArticleDocuments/766/Roster-template.doc.aspx
https://www.fairwork.gov.au/ArticleDocuments/766/Roster-template.xlsx.aspx
https://www.fairwork.gov.au/ArticleDocuments/766/Timesheet-template.doc.aspx


o the amount of each contribution the employer made or is required to make 
during the pay period 

o the name, or name and number, of any superannuation fund into which the 
contributions were made or will be made. 

Employee Contracts 

An employment contract is an agreement between an employer and employee that sets out 
terms and conditions of employment. It includes items such as: 

• Start date 
• Salary/Pay 
• Hours of work 
• Penalty rates & loading 
• Leave entitlements 
• Termination policies 
• The applicable award (if any) 

This is vital information for new employees, which can be issued to the employee digitally or 
in-person. Providing this in an in-person meeting allows you to explain the terms and gives the 
employee the opportunity to ask questions. 

The document then needs to be signed by both parties, with one copy given to the employee 
for their records. 

IGEA has an employment contract template available in its contract starter kit. That said, for 
some jobs and in some industries it’s a good idea to ask for professional help. For example, 
certain jobs have specific requirements to do with restricting future trade or confidentiality 
clauses. 

In addition to a contract, don't forget to hand your new employee the aforementioned Fair 
Work Information Statement, a tax file declaration, and a super choice form. Casual employees 
also need to receive a Casual Employee Information Statement. 

Employees vs Contractors 

A question that comes up time and again in the games industry, given its highly-specialised 
roles – should you hire someone as an employee or a contractor? What are the differences 
between the two and how does this translate into your obligations towards them? 

On a basic level, independent contractors provide agreed services under a contract for those 
services. They usually negotiate their own fees and working arrangements and can work for 
more than one client at a time. 

https://igea.net/2020/07/igeas-contract-starter-kit-and-info-sheets/
https://www.fairwork.gov.au/ArticleDocuments/724/Fair-Work-Information-Statement.pdf.aspx
https://www.fairwork.gov.au/ArticleDocuments/724/Fair-Work-Information-Statement.pdf.aspx
https://www.ato.gov.au/uploadedFiles/Content/IND/Downloads/TFN_declaration_form_N3092.pdf
https://www.ato.gov.au/Forms/Superannuation-(super)-standard-choice-form/
https://www.fairwork.gov.au/employee-entitlements/national-employment-standards/casual-employment-information-statement


Most importantly, independent contractors have different rights and obligations to employees. 
This is because they provide services to another person or business, as opposed to being 
employed by that person or business.  

As a rule, for an employment relationship to exist, a minimum level of mutual obligation is 
required. In other words, there is an obligation for one person to perform work (the employee/
contractor) and for the other person to pay for that work (the employer).  

You need to consider a range of factors when determining whether someone is an employee 
or contractor. There usually won’t be one deciding factor!  

For example, just because you have an ABN or issue invoices doesn’t automatically make you 
a contractor. A person won’t automatically be an employee or an independent contractor 
because of the type of work they do. A person may perform the same type of work as an 
employee of a business but may still be an independent contractor. This means that whether 
someone is an employee, or an independent contractor will depend on the individual 
circumstances. 

The table below offers some guidance: 

Factors Employee Contractor

Intention of the parties

The parties’ intention is to create an 
employment relationship. This 
intention could be shown by the 
worker providing a tax file number 
(TFN) and signing an employment 
contract.

The parties’ intention is for the worker 
to be engaged as an independent 
contractor. This intention could be 
shown by the worker providing an 
Australian business number (ABN) and 
signing an independent contractor 
agreement.

Able to delegate or 
subcontract work

Is required to complete the work 
themselves. For example, they can’t 
ask someone else to go to their 
workplace and do their work for them.

Can delegate or subcontract the 
services to be performed to another 
person or business.

Amount of control over how 
work is performed

Performs work under the direction and 
control of their employer on an 
ongoing basis. Work is controlled by 
the employer including hours, work 
location and how work is done.

Has a high level of control over the 
work they perform, their hours, work 
location and how they do the work.

Financial responsibility and 
risk

Bears no financial risk (as this is the 
responsibility of their employer).

Bears the risk for making a profit or 
loss on each task. Usually is personally 
responsible and liable for poor work 
or any injury sustained while 
performing the task. As such, 
contractors generally have their own 
insurance policy.

Tools and equipment
Tools and equipment are generally 
provided by the employer, or a tool 
allowance is provided. 

Uses their own tools and equipment 
(note: alternative arrangements may 
be made within a contract for 
services). 



The ATO offers a concise overview of differences between employees and contractors as well 
as a decision making tool that will help you work out if your worker is an employee or 
contractor for tax and super purposes. 

This is all to avoid sham contracting, i.e., telling a worker that they are an independent 
contractor, when in fact they are (or should be) an employee of the business. Sham contracting 
is often motivated by trying to avoid responsibility for paying legal entitlements to employees 
and is – unsurprisingly – illegal. 

Contractors and Superannuation  

If you pay contractors mainly for their labour, they are employees for superannuation 
guarantee (SG) purposes and you may need to pay super to a fund for them. It doesn't matter 
if the contractor has an Australian business number (ABN). 

You will need to make super contributions for contractors if you pay them: 

• Under a verbal or written contract that is mainly for their labour (more than half the 
dollar value of the contract is for their labour) 

• for their personal labour and skills (payment isn't dependent on achieving a specified 
result) 

• to perform the contract work (work cannot be delegated to someone else). 

Confused? The ATO has an superannuation guarantee eligibility decision tool to work out if 
contractors entitled to super guarantee contributions. 

Hours of work
Generally, works standard or set hours 
(unless they’re a casual employee, in 
which case their hours may vary from 
week to week).

By agreement between both parties, 
decides what hours to work to 
complete the specific task.

Expectation of work 
continuing

Usually has an ongoing expectation of 
work (note: some employees may be 
engaged for a specific task or specific 
period or on a casual basis). 

Usually engaged for a specific task.

Tax Income tax is deducted by their 
employer.

Pays their own tax and GST (if 
applicable) to the Australian Taxation 
Office.

Superannuation
Entitled to have superannuation 
contributions paid into a nominated 
superannuation fund by their 
employer.

Pays their own superannuation (note: 
in most circumstances sole trader 
independent contractors are entitled 
to be paid superannuation 
contributions).

Leave

Entitled to receive paid leave (for 
example, annual leave, personal/carers' 
leave, long service leave) or receive a 
loading in lieu of leave entitlements in 
the case of casual employees.

Doesn’t receive paid leave.

https://www.ato.gov.au/Business/Employee-or-contractor/Difference-between-employees-and-contractors/
https://www.ato.gov.au/Calculators-and-tools/Employee-or-contractor/
https://www.ato.gov.au/Calculators-and-tools/Super-guarantee-eligibility/


Just like for employees, the minimum super you must pay is the super guarantee 
percentage of the worker's ordinary time earnings. This is the labour component of the 
contract. Do not include: 

• any contract payments that are for material and equipment 
• overtime for which the worker was paid overtime rates 
• GST. 

If the values of the different parts of the contract aren't detailed in the contract, the ATO will 
accept their market values. They will consider normal industry practices. If you cannot work out 
the labour part of the contract, you can use a reasonable market value of the labour section. 

Can’t I just pay more? Nope, paying an additional amount equal to the SG rate to the 
contractor on top of their usual pay does not count as a super contribution. To avoid the super 
guarantee charge, you must make the SG contribution to the contractor's super fund each 
quarter. 

Working Hours 

The games needs to be shipped, crunch is looming, you’re chained to the desk. Is this ok? 
Unsurprisingly, the law has some things to say about that. 

Most importantly, an employer must not request or require an employee to work more than 
the following hours of work in a week, unless the additional hours are reasonable. For a full-
time employee, 38 hours or for an employee other than a full-time employee, the lesser of: 

• 38 hours 
• the employee’s ordinary hours of work in a week. 

The hours an employee works in a week must be taken to include any hours of leave or 
absence (paid or unpaid) that is authorised: 

• by the employer or 
• by or under a term of the employee’s employment or 
• by or under a Commonwealth, State or Territory law, or an instrument in force under 

such a law. 

An employee may refuse to work additional hours if they are unreasonable. So what does 
determine whether additional hours are reasonable? To answer that question, the following 
must be taken into account: 

• any risk to employee health and safety 
• the employee’s personal circumstances, including family responsibilities 
• the needs of the workplace or enterprise 

https://www.ato.gov.au/Rates/Key-superannuation-rates-and-thresholds/?page=22#Super_guarantee_percentage
https://www.ato.gov.au/Business/Super-for-employers/Paying-super-contributions/How-much-super-to-pay/List-of-payments-that-are-ordinary-time-earnings/


• whether the employee is entitled to receive overtime payments, penalty rates or other 
compensation for (or a level of remuneration that reflects an expectation of ) working 
additional hours 

• any notice given by the employer to work the additional hours 
• any notice given by the employee of his or her intention to refuse to work the 

additional hours 
• the usual patterns of work in the industry 
• the nature of the employee’s role and the employee’s level of responsibility 
• whether the additional hours are in accordance with averaging provisions included in 

an award or agreement that is applicable to the employee, or an averaging 
arrangement agreed to by an employer and an award/agreement-free employee 

• any other relevant matter. 

What are averaging agreements all about?  

An award or agreement can provide for average weekly hours that are greater than the hours 
above if those additional hours are considered reasonable. In either case, hours worked in 
excess of the above average weekly hours will be treated as additional hours. The averaging 
provisions are relevant in determining whether the additional hours are reasonable or not. 

An example:  

The award regulating Jane’s employment includes averaging arrangements in relation to 
hours of work, so that full-time employees would ordinarily work 152 hours over four weeks 
(an average of 38 hours per week). Over a four week period, Jane’s work pattern is as follows: 

• Week 1 – worked 21 hours  
• Week 2 – worked 33 hours  
• Week 3 – worked 38 hours  
• Week 4 – worked 60 hours (crunch time!) 

The averaging arrangement would be relevant in determining the reasonableness of the 
additional 22 hours that Jane was required to work in Week 4. Other factors such as her family 
responsibilities, her health and safety, and the notice she was given of having to work the 
additional 22 hours would also be relevant. 

But what about those who are not under an award of agreement? Can they be unchained from 
their desk? 

Employers and award/agreement-free employees may agree in writing to an averaging 
arrangement to average their ordinary hours of work. However, the maximum averaging 
period is 26 weeks. Alternatively, the agreement can provide for average weekly hours that are 
greater than the hours above if those additional hours are considered reasonable. 



In either case, hours worked in excess of the above in a week will be treated as additional 
hours. The averaging arrangement agreed between the employer and employee will be 
relevant in determining whether the additional hours are reasonable or not. 

Do you have to enter an averaging agreement? There is no requirement for an employer and 
employee to enter into an averaging arrangement. 

Under the general workplace protections provisions of the Fair Work Act 2009, it is unlawful 
for an employer to force (or try to force) an employee to make (or not make) an averaging 
arrangement. Where identified, the Fair Work Ombudsman can initiate legal action against the 
employer. 

Special Games Industry Cases 

Revenue Share 

“Works on contingency? No, Money Down!” 

Employees:  

Studios are reminded that you cannot engage an employee on a revenue share model. This is 
against the terms of the NES. A revenue share system may complement the full time or casual 
rate on offer to an employee as a bonus structure, but it cannot replace it.  

Sole Trader (independent contractors): 

Engaging a sole trader on the promise of potential revenue via revenue share in the future is 
fraught with risk.  If the sole trader is later deemed to be an employee, your studio may 
become liable for all hours worked plus superannuation.  If the project you have engaged the 
individual to work on becomes profitable, you may retrospectively be able to remedy errors 
such as this, but in a development cycle of months or years, this is a huge risk for any Studio.  

It is best practice to pay all hours worked for employees and sole traders at an agreed rate, 
being mindful of the NES, any applicable award and superannuation. Revenue share models 
should be used as an additional bonus payment structure, designed to reward the team when 
the project does well only. They are not a substitute model of remuneration and are likely to 
cause more problems than they solve in the short term.  

Companies: Studios can engage companies on a revenue share basis, however it is important 
to note, that if the game never goes into profit, no revenue share can be made, which then 
puts the intellectual property generated by the company at risk, because it has not received 
valid consideration in return for its services. 



Internships 

The ancient question, do you have to pay interns? Well… 

An unpaid work experience arrangement or unpaid internship can be lawful if it is a vocational 
placement or if there is no employment relationship found to exist. In particular: 

• the person must not be doing “productive” work;  
• the main benefit of the arrangement should be to the person doing the placement; 

and  
• it must be clear that the person is receiving a meaningful learning experience, training 

or skill development.  

Placements that meet the definition of a vocational placement under the Fair Work Act 2009 
(the FW Act) are lawfully unpaid. This definition hinges on the following criteria:  

• There must be a placement 
This can be arranged by the educational or training institution, or a student may initiate 
the placement with an individual business directly, in line with the requirements of their 
course. 

• There must be no entitlement to pay for the work the student undertakes 
Where a student's contract with the host business or organisation entitles them to 
receive money for the work they perform, the vocational placement will likely have 
turned into an employment relationship. Accordingly, Studios should ensure that the 
student is not working with a great degree of autonomy. They are primarily there in a 
learning capacity, and should be partnered with an employee where possible. 
Similarly, work arrangements covered by industrial awards or agreements are not 
vocational placements. 

• The placement must be done as a requirement of an education or training course 
The placement must be a required component of the course as a whole, or of an 
individual subject or module of the course. It doesn't matter whether that subject is 
compulsory, or an elective chosen by the student. 

• The placement must be one that is approved 
The institution delivering the course which provides for the placement must be 
authorised under an Australian, state or territory law or an administrative arrangement 
of the Commonwealth or a state or territory to do so. Courses offered at universities, 
TAFE colleges and schools will all satisfy this requirement. 

When all of the above criteria are satisfied, hosts are not required to pay students entitlements 
under the FW Act. However, a host can choose to pay the student at their own discretion if they 
wish. 

If the placement doesn't meet all of the above criteria, it won’t be a vocational placement 
under the FW Act. However, this doesn't automatically mean that the person is an employee 
and entitled to payment. The next step is to determine whether or not the person is in an 
employment relationship. 



Some indicators to look at to determine if an employment relationship exists are: 

• What was agreed to? 
• What was the reason for the arrangement? 
• How long was the arrangement? 
• How important was the work to the business? 
• What work is the person doing? 
• Who's getting the benefit? 

For example, if the purpose of the arrangement is to give someone work experience, it's less 
likely to be an employment relationship. But if the person's work is to help with the business's 
ordinary operations, it may be an employment relationship. The more productive work that's 
involved, the more likely it is the person is an employee.  

As for the work an intern is doing, they may do some productive tasks as part of their learning 
experience, training or skill development. But, if the business doesn't expect or require them 
to come to work or do productive tasks, they're less likely to be an employee. The Fair Work 
Ombudsman offers further examples that help to draw the line between interns and 
employees. 

Don’t Discriminate  

Do we even need to mention this? Discrimination in the workplace is unethical and wrong. It is 
also unlawful. This includes discrimination against applicants during the recruitment process, 
as well as after you’ve hired an employee. 

Diversity in the workplace ensures a variety of different perspectives. Since diversity in 
the workplace means that employees will have different characteristics and backgrounds, they 
are also more likely to have a variety of different skills and experiences. 
You must not discriminate against job applicants or employees because of reasons including: 

• race 
• colour 
• national extraction (place of birth or ancestry) 
• social origin (class, caste or socio-occupational category) 
• sex/ gender 
• sexual orientation 
• age 
• physical or mental disability 
• neurodiversity 
• marital status 
• family or carer’s responsibilities 
• pregnancy 
• religion 
• political opinion 
• industrial activities (such as belonging to a trade union) 

https://www.fairwork.gov.au/tools-and-resources/fact-sheets/unpaid-work/student-placements


Resources on Hiring Employees 

• Business.gov.au: Hiring Employees Checklist 
• Fair Work Ombudsman: Hiring Employees (Online Course) 
• Fair Work Ombudsman: Help for Small Businesses 
• Fair Work Ombudsman: Small Business & the Fair Work Act 
• Fair Work Ombudsman: Award Fact Sheet (PDF) 
• Fair Work Ombudsman: Find My Award 
• Fair Work Ombudsman: Award & Agreement Free Wages & Conditions 
• Fair Work Ombudsman: Maximum Weekly Hours Fact Sheet (PDF) 
• ATO: Online Services 
• Tax File Number Declaration Form 
• ATO: Pay as You Go Withholding  
• ATO: Tax Withheld Calculators 
• ATO: Tax Tables 
• Fair Work Ombudsman: Pay Calculator 
• ATO: Information on SuperStream for Employers 
• ATO: Superannuation Guarantee Contributions Calculator 
• Fair Work Ombudsman: Record Keeping Obligations 
• ATO: Difference Between Employees and Contractors 
• ATO: Superannuation Guarantee Eligibility Decision Tool 
• ATO: Employee/Contractor Decision Tool 
• Fair Work Ombudsman: Contractor Fact Sheet (PDF) 
• Fair Work Ombudsman: Student Placements 

Working with Employees 

You’ve issued a contract, you’re paying super, and withholding tax. Yet your new employee 
does not perform as well as you hoped. How do you deal with underperformance or 
misconduct? Yelling and flipping tables is not an option; due process, on the other hand, is.  
Performance Management 

Good employee management is linked to lower staff turnover, higher productivity and more 
successful businesses. 

Effective managers know how to talk with their employees and get the best out of them. They 
also understand their legal obligations and deal with any workplace issues promptly, 
underperformance being a classic example.  

Underperformance can include: 

• not performing duties, or not performing them to the required standard 
• displaying negative or disruptive behaviour in the workplace 
• failing to comply with workplace policies, rules or procedures. 

https://www.business.gov.au/people/hiring/hiring-employees
https://www.fairwork.gov.au/tools-and-resources/online-learning-centre/hiring-employees
https://www.fairwork.gov.au/find-help-for/small-business
https://www.fairwork.gov.au/tools-and-resources/best-practice-guides/small-business-and-the-fair-work-act
https://www.fairwork.gov.au/ArticleDocuments/723/Modern-awards.pdf.aspx
https://www.fairwork.gov.au/awards-and-agreements/awards/find-my-award/
https://www.fairwork.gov.au/awards-and-agreements/award-and-agreement-free-wages-and-conditions#employee-award-free
https://www.fairwork.gov.au/ArticleDocuments/723/Maximum-weekly-hours.pdf.aspx
https://www.ato.gov.au/General/Online-services/
https://www.ato.gov.au/uploadedFiles/Content/IND/Downloads/TFN_declaration_form_N3092.pdf
https://www.ato.gov.au/Business/Registration/Work-out-which-registrations-you-need/Taxation-registrations/Pay-as-you-go-withholding/
https://www.ato.gov.au/Calculators-and-tools/Tax-withheld-calculator/
https://www.ato.gov.au/Rates/Tax-tables/
https://calculate.fairwork.gov.au/findyouraward
https://www.ato.gov.au/Super/SuperStream/Employers/
https://www.ato.gov.au/Calculators-and-tools/Super-guarantee-contributions/
https://www.fairwork.gov.au/pay/pay-slips-and-record-keeping/record-keeping
https://www.ato.gov.au/Business/Employee-or-contractor/Difference-between-employees-and-contractors/
https://www.ato.gov.au/Calculators-and-tools/Super-guarantee-eligibility/
https://www.ato.gov.au/Calculators-and-tools/Employee-or-contractor/
https://www.fairwork.gov.au/ArticleDocuments/1608/independent-contractors-fact-sheet.pdf.aspx
https://www.fairwork.gov.au/tools-and-resources/fact-sheets/unpaid-work/student-placements


Underperformance doesn’t just affect the output of an individual employee – it can also impact 
co- workers, customers and business productivity. 

Conversely, underperformance doesn't automatically mean that an employee is lazy or not 
suitable for the job. There are many potential reasons for underperformance: 

• the employee doesn’t know what’s expected of them because goals and standards are 
unclear 

• the employee is unsure if they are meeting requirements 
• low personal motivation or confidence 
• personal issues such as family stress, physical and/or mental health problems, or 

problems with drugs or alcohol 
• low morale in the workplace and/or a poor work environment 
• interpersonal differences or cultural misunderstandings 
• workplace bullying. 

Addressing underperformance can be challenging for both managers and employees. Failure 
to address underperformance appropriately, sensitively and promptly, can have a significant 
impact on your workplace culture and productivity. The issue is unlikely to go away on its own, 
and other employees may lose motivation if they have to carry the burden of poor performing 
colleagues. 

First step: The first step is to identify the problem and capture evidence.  

Write down: 

• examples of the behaviour or action that is causing an issue 
• when it’s occurring 
• why it’s an issue 
• specify how the behaviour or action needs to change or improve. 

Get any documents that demonstrate the problem, such as business statistics, examples of the 
employee’s work or customer feedback. Any such evidence needs to be made available to the 
employee so they have a clear understanding of the concerns.  

Second step: The second step is to assess and analyse.  

If you identify a problem, consider: 

• how serious is the problem 
• how long the problem has existed 
• the gap between what’s expected and what’s being delivered. 

Once you have assessed the problem, organise a meeting with your employee to discuss it. 



Let the employee know the reason for the meeting in advance – five working days are a good 
guideline – so they can adequately prepare. If you will be going through specific documents, 
provide copies to the employee before the meeting, see above.  

Explain to the employee they can bring a support person of their choice to this meeting. A 
support person may be a co-worker, family member, friend, or union representative. Their role 
is to support the employee during the meeting - not to speak or advocate for them. 

Third step: The next step is the actual meeting with the employee. Ensure that this meeting 
takes place in a private, comfortable, non-threatening environment, away from distractions and 
interruptions. The meeting must not be overheard by others. 

During the meeting you should: 

• clearly describe the problem and refer to specific examples 
• explain the impact on the business, the employee’s work or co-workers 
• explain the outcomes you want to achieve from the meeting 
• give the employee an opportunity to respond and give you their view of the situation 
• listen and ask questions to understand their response to the problem and why it has 

occurred 
• if possible, refer to recent positive things the employee has done, to show them you 

also recognise and appreciate their strengths 
• use a relaxed and encouraging tone and show confidence in the employee’s ability to 

improve. 

Ensure that any outcomes of the discussions are captured, shared with the employee and kept 
on file.  

Fourth Step: The next step is agreeing on a solution.  

After discussing the problem, you and your employee should work together to find a solution. 
Employees are more likely to improve their performance if they feel they have contributed to 
this process. When developing a solution, you should: 

• make sure the employee understands the change you require 
• explore ideas by asking open questions. For example, ask the employee ‘what can we 

do to improve this in future?’ 
• suggest ways to fix the problem, and invite the employee to make suggestions as well 

offer appropriate support and assistance, such as training, mentoring, or adjustments 
to the employee’s duties 

• reinforce the value of the role the employee performs. 

Capture these discussions in a performance improvement plan. This is a document that sets 
out what the employee needs to do to improve their performance. It should: 

• clearly identify the performance that needs to improve or the behaviour that needs to 
change 



• outline how this will be done, and list any support that will be provided to help the 
employee improve 

• explain each party’s responsibilities 
• give the employee a reasonable time to improve their performance 
• set a date for a follow up meeting to review progress and discuss the employee’s 
• performance against the agreed plan 
• in cases of serious or ongoing underperformance, specify clearly, and preferably in 

writing, the possible consequences if the employee’s performance does not improve. 

Fifth Step: The last step is monitoring and reviewing. Once you have a solution in place, make 
sure you: 

• follow through with any training or other support you offered the employee 
• regularly check-in with the employee to discuss how they are progressing 
• continue giving feedback and encouragement 
• have a follow up meeting at the agreed time to review their progress. 

It often takes more than one conversation to resolve an issue. A follow up meeting is a good 
chance to acknowledge the employee’s progress and focus on the improvements that are still 
required. Remember, give the employee a reasonable period to improve. What is reasonable 
will depend on the employee’s role and the duties they perform. Also use the meeting to 
update the performance improvement plan to specify: 

• whether the current performance is satisfactory or not 
• what has improved 
• what still needs to be improved 
• what support is being provided 
• when the performance will be reviewed again. 

Once the performance has improved to a satisfactory level, acknowledge that the issue has 
been resolved and discuss how the improvements will be maintained.  

If an employee’s performance doesn’t improve after a reasonable period, you need to 
consider your options. In some cases, it may be appropriate to continue performance 
management or issue a formal written warning. If the employee is still underperforming after a 
reasonable period, it may be appropriate to dismiss them (see below). 

Managing Misconduct  

Underperformance isn’t the same as serious misconduct! 

Serious misconduct involves an employee deliberately behaving in a way that is inconsistent 
with continuing their employment. Examples include:  

• causing serious and imminent risk to the health and safety of another person or to the 
reputation or profits of their employer’s business,  



• theft, fraud, assault, or refusing to carry out a lawful and reasonable instruction that is 
part of the job. 

You should consider seeking specific legal advice when terminating employment because of 
serious misconduct. 

For information on how to deal with sexual harassment at the workplace, check this IGEA 
resource. If you are a small studio that has only just started or a medium-sized studio that 
needs guidance on its HR practices, it offers advice on how to create a harassment-free 
workplace – and why it is in your best interest – and in the interest of your employees – to do 
so. 

Effective Workplace Investigations 

Underperformance and misconduct: There will be some matters where a workplace 
investigation is warranted such as for matters that may proceed to discipline. In these 
instances, it is critical that the investigation be well managed ensuring it is conducted in an 
appropriate, fair, and timely.  

The below goes into more detail on what an effective workplace investigation involves. 

In some instances, an investigation might not be necessary, and the matter can be dealt with 
via a facilitated discussion aimed at resolving issues between the complainant and individual 
who is the subject of the accusations, engaging a mediator, or coaching an employee about 
how they might attempt to resolve an interpersonal dispute with another colleague.  

Also be aware that workplace investigations can be costly in terms of time, resources, 
distraction from work and workplace morale and relationships. Consider if a matter is serious 
enough or if it is, for example, primarily about interpersonal communication issue or a ‘you 
said/they said' scenario without witnesses. 

Importantly, informal action is not appropriate to address allegations of sexual harassment, 
corruption, bullying, criminal activity or where the allegations, if proved, would likely result in a 
serious disciplinary outcome.  

Once you've decided to go ahead with an investigation it should follow these guiding 
principles: 

• Absence of conflict of interest/bias - a conflict of interest occurs when a person has a 
private interest that could influence the performance of his/her professional duties and 
responsibilities. It can be actual, perceived or potential.  

• Clarity, ethics and transparency - workplace investigations are based on clearly 
articulated terms of reference and are conducted in an ethical manner that ensures 
transparency. Parties to an investigation are treated fairly and with respect at all times. 

https://igea.net/2020/07/igea-harassment-resources/
https://igea.net/2020/07/igea-harassment-resources/


• Procedural fairness/natural justice, comprising three principles: 
o The right to be heard. A person must be given sufficient information to know 

the case against them and be given the opportunity to present their case. 
o The right to an unbiased decision maker.  
o The right to have a decision based on evidence and with reasons for decision. 

Procedural fairness requires that a fair and proper procedure be applied when making 
a decision. It is necessary for the findings of the investigation to be defensible and 
legally sound. 

• Confidentiality - without guaranteeing anonymity or complete confidentiality, steps 
must be taken to safeguard the confidentiality of the investigation in the interests of 
the persons involved and for the integrity of the investigation. 

• Lawful - provisions, directives, policies, guidelines and procedures required by law are 
observed throughout the process. 

• Timely and proportionate - investigations should be conducted in a manner that is 
timely and proportionate to the allegations.  

• Logical and justifiable - findings and recommendations are supported by evidence. 
Reports are logical and provide a sound basis for decisions to be made on the merits 
of the case and on the balance of probabilities. 

• Separation of the roles of investigator and decision maker - the decision maker must 
come to an independent conclusion, based on the evidence presented by the 
investigator, in relation to whether there has been a breach of legislation or policy.  It is 
the role of the investigator to present evidence in relation to the allegations. It is not 
the role of the investigator to make conclusions about: 

o whether there has been a breach of legislation or policy 
o whether a discipline ground exists 
o what the appropriate next steps may be after the investigation. 

• Regular and transparent communication – a case manager and/or contact officer 
should maintain regular communication with the complainant/s and the individual 
subject/s of a matter to ensure transparency of process, including by: 

o outlining the proposed process, estimated timeframes and obligations 
o providing regular updates throughout the process 
o keeping a record of any communication on file to demonstrate key parties have 

been 
o kept informed about the process 
o advising all parties to the process of the availability of the Employee Assistance 
o Program 
o applying duty of care for all involved.  



The investigation should result in a clear report. It should: 

• outline the authorisation, scope and purpose of the investigation 
• detail the complaint and set out the allegation/s 
• set out the evidence that supports or does not support substantiation of the allegation/s 
• outline if on the balance of probabilities each allegation is capable or not of 

substantiation 
• include relevant attachments. 

This report will enable the decision maker to take the next steps in managing the outcome of 
the investigation. For more information on the process and good practice consult this 
document on managing workplace investigations in the Queensland public sector. 

Consultation and Cooperation 

The principle of involving employees in processes also applies to consulting them on (major) 
decisions.   

Consultation means asking for and considering employees’ views while cooperation means 
working together harmoniously to find solutions. Consultation is important during major 
workplace change. This means any change to the business that will affect employees in a 
significant way, for example different working hours, duties, work locations or redundancies. 

Employers who take a consultative and cooperative approach still have the right to make the 
final decision on how to manage their business. Employees who have the opportunity to be a 
part of the process are more likely to accept change and are less likely to feel anxious or 
fearful. Being consulted about important decisions in the workplace can improve an 
employee’s engagement with their work. 

The example given by the Fair Work Ombudsman is of a larger-sized stationary retailer has 
been through two reorganisations in the past five years. Each time, management consulted 
with employees before any restructuring decisions were made. They did so by setting up a 
structured framework for meetings between managers and staff. Some meetings were 1-on-1 
and some were in teams. 

Management made a conscious decision to be open and honest about the problems they 
were having. They asked employees to analyse their own roles and the roles they thought 
were needed for the future. They also asked each team to consider sales and financial data 
and suggest ways they could respond to lower sales. The process took three to four months 
each time. The business believes it was worth it because the restructuring went smoothly and 
the employees who stayed with the business remained engaged and committed to it. 

https://www.forgov.qld.gov.au/system/files/documents/managing-workplace-investigations-a-practical-guide-for-the-queensland-public-sector.pdf?v=1567743973
https://www.forgov.qld.gov.au/system/files/documents/managing-workplace-investigations-a-practical-guide-for-the-queensland-public-sector.pdf?v=1567743973
https://www.fairwork.gov.au/tools-and-resources/best-practice-guides/consultation-and-cooperation-in-the-workplace#consultation-and-cooperation-in-the-workplace


Resources on Working with Employees 

• Fair Work Ombudsman: Managing Employees 
• Fair Work Ombudsman: An Employer's Guide to Resolving Workplace Issues (PDF) 
• Fair Work Ombudsman: Managing Performances & Warnings 
• Fair Work Ombudsman: Managing Underperformance 
• Fair Work Ombudsman: Managing Underperformance Best Practice Guide (PDF) 
• Fair Work Ombudsman: My Employee Isn't Doing Their Job Properly 
• Fair Work Ombudsman: Warning Letter Template Tool 
• Fair Work Ombudsman Templates: 

o First warning letter (DOCX) (PDF) 
o Final warning letter (DOCX) (PDF) 
o Setting up a performance system checklist (DOCX) (PDF) 
o Performance agreement template (DOCX) (PDF) 
o Performance review discussion plan (DOCX) (PDF) 
o Managing underperformance - initial steps checklist (DOCX) (PDF) 
o Managing underperformance - formal steps checklist (DOCX) (PDF) 
o Performance improvement plan (DOCX) (PDF) 
o Underperformance meeting plan (DOCX) (PDF) 

• IGEA Harassment Resources 
• Public Service Commission QLD: Managing Workplace Investigations 
• Fair Work Ombudsman: Consultation and Cooperation in the Workplace  
• Fair Work Ombudsman: Long Service Leave  
• Fair Work Ombudsman: Long Service Leave Factsheet (PDF) 

Ending the Employee Relationship 

You have considered your options; underperformance is still an issue and you're ready to 
dismiss an employee. You're planning a move that would have made Charles Dickens weep – 
only to be brought down to earth by Australian HR law and various rights, obligations and 
legislation that come as a result of ending employment. 

Terminating for Poor Performance or Misconduct 

The most important aspect is dismissing an employee due to poor performance is adherence 
to due procedure (see "Performance Management"). Did you: 

• warn the employee that they were not doing their job properly and provide evidence 
of same to them in writing; 

• provide a reasonable amount of time to improve their performance 
• offer training and support 
• monitor performance and possible improvements 
• make the reason for the dismissal clear and gave an opportunity to respond, and  
• keep supporting documentation of communication with the employee regarding their 

performance or misconduct  

https://www.fairwork.gov.au/small-business-showcase/managing-employees
https://www.fairwork.gov.au/ArticleDocuments/712/an-employers-guide-to-resolving-workplace-issues.pdf.aspx
https://www.fairwork.gov.au/employee-entitlements/managing-performance-and-warnings
https://www.fairwork.gov.au/tools-and-resources/best-practice-guides/managing-underperformance
https://www.fairwork.gov.au/ArticleDocuments/711/managing-underperformance-best-practice-guide.pdf.aspx
https://www.fairwork.gov.au/workplace-problems/common-workplace-problems/my-employee-isnt-doing-their-job-properly
https://www.fairwork.gov.au/how-we-will-help/templates-and-guides/templates/warning-letter
https://www.fairwork.gov.au/ArticleDocuments/766/First-warning-letter-template.docx.aspx
https://www.fairwork.gov.au/ArticleDocuments/766/First-warning-letter-template.pdf.aspx
https://www.fairwork.gov.au/ArticleDocuments/766/Final-warning-letter-template.docx.aspx
https://www.fairwork.gov.au/ArticleDocuments/766/Final-warning-letter-template.pdf.aspx
https://www.fairwork.gov.au/ArticleDocuments/715/setting-up-a-performance-system-checklist.docx.aspx
https://www.fairwork.gov.au/ArticleDocuments/766/setting-up-a-performance-system-checklist.pdf.aspx
https://www.fairwork.gov.au/ArticleDocuments/766/Performance-agreement-template.docx.aspx
https://www.fairwork.gov.au/ArticleDocuments/766/Performance-agreement-template.pdf.aspx
https://www.fairwork.gov.au/ArticleDocuments/715/performance-review-discussion-plan.docx.aspx
https://www.fairwork.gov.au/ArticleDocuments/766/performance-review-discussion-plan.pdf.aspx
https://www.fairwork.gov.au/ArticleDocuments/715/managing-underperformance-initial-steps-checklist.docx.aspx
https://www.fairwork.gov.au/ArticleDocuments/766/managing-underperformance-initial-steps-checklist.pdf.aspx
https://www.fairwork.gov.au/ArticleDocuments/715/managing-underperformance-formal-steps-checklist.docx.aspx
https://www.fairwork.gov.au/ArticleDocuments/766/managing-underperformance-formal-steps-checklist.pdf.aspx
https://www.fairwork.gov.au/ArticleDocuments/715/performance-improvement-plan.docx.aspx
https://www.fairwork.gov.au/ArticleDocuments/766/performance-improvement-plan.pdf.aspx
https://www.fairwork.gov.au/ArticleDocuments/715/underperformance-meeting-plan.docx.aspx
https://www.fairwork.gov.au/ArticleDocuments/766/underperformance-meeting-plan.pdf.aspx
https://igea.net/2020/07/igea-harassment-resources/
https://www.forgov.qld.gov.au/system/files/documents/managing-workplace-investigations-a-practical-guide-for-the-queensland-public-sector.pdf?v=1567743973
https://www.fairwork.gov.au/tools-and-resources/best-practice-guides/consultation-and-cooperation-in-the-workplace#consultation-and-cooperation-in-the-workplace
https://www.fairwork.gov.au/tools-and-resources/fact-sheets/minimum-workplace-entitlements/long-service-leave
https://www.fairwork.gov.au/ArticleDocuments/723/Long-service-leave.pdf.aspx


If you ticked all those boxes and are letting the employee go you will have to give them notice. 

The notice period starts the day after the employer tells the employee that they want to end 
the employment and ends on the last day of employment. 
An employer can give notice to the employee by delivering it personally, leaving it at the 
employee’s last known address, or sending it by pre-paid post to the employee’s last known 
address. 

Minimum notice periods 

An employer has to give the following minimum notice periods when dismissing an 
employee: 

Please note! Make sure to check any applicable awards, contract of employment or workplace 
policy to ensure you capture the correct notice period as these can vary between these 
instruments.  

You can check how much notice and redundancy is owed by using Fair Work's Notice and 
Redundancy Calculator. 

You also have the option to pay out notice period. If you pay out the notice period, the 
employee’s employment ends on the date that payment in lieu of notice is made. The 
employee doesn’t stay employed during the notice period (or continue to accrue entitlements, 
such as annual leave). If the employer doesn't pay out any part of the notice period, the 
employee stays employed for the notice period. Employment can’t end on a date earlier than 
the day the notice is given. 

Speaking of payments. You will also have to pay out the final pay. 

Most awards say that employers need to pay employees their final payment within 7 days of 
the employment ending. Employment contracts, enterprise agreements or other registered 
agreements can also specify when final pay must be paid. 

If an employee's award, contract or agreement doesn't say when an employee's final pay must 
be paid, then it's best practice for an employee to be paid within 7 days of their employment 
ending. 

Period of continuous service Minimum notice period

1 year or less 1 week

More than 1 year - 3 years 2 weeks

More than 3 years - 5 years 3 weeks

More than 5 years 4 weeks

https://calculate.fairwork.gov.au/EndingEmployment
https://calculate.fairwork.gov.au/EndingEmployment


An employee should get the following entitlements in their final pay (if applicable): 

• outstanding wages for hours they have worked, including penalty rates and allowances 
• any accumulated annual leave, including annual leave loading if it would have been 

paid during employment 
• if it applies: 

o accrued or pro rata long service leave 
o payment in lieu of notice 
o redundancy pay (see below) 

If you are unsure about some of these entitlements check Fair Work's Pay and Leave 
Calculators.   

Please note that some of the above does not apply in case of dismissal due to serious 
misconduct. As a reminder, serious misconduct includes deliberately unprofessional, 
dangerous or unlawful behaviour, such as theft, fraud, harassment or assault, some of which 
may warrant instant dismissal. If someone an employee us fired due to serious misconduct – as 
proven by a workplace investigation – notice periods do not apply.  

Small Business Fair Dismissal Code: If you dismiss an employee, they can challenge the 
dismissal with the Fair Work Commission if they think it was unfair. However, if you’re a small 
business with fewer than 15 employees, an employee needs to have been working for you for 
at least 12 months before they can make a claim for unfair dismissal. For more information, see 
the Small Business Fair Dismissal Code Checklist. 

Terminating due to Redundancy  

The last game was not the smash you anticipated it to be or production is coming to an end 
and you have to let employees go. The most important thing to ensure in this scenario is that a 
redundancy is genuine.  
This is the case when:  

(a) the person’s job doesn't need to be done by anyone: and  
(b) the employer followed any consultation requirements in the award, enterprise 
agreement or other registered agreement. 

When an employee's dismissal is a genuine redundancy the employee isn't able to make an 
unfair dismissal claim. 
A dismissal is not a genuine redundancy if you 

• still need the employee’s job to be done by someone (e.g., you hire someone else to 
do the job) 

• have not followed relevant requirements to consult with the employees about the 
redundancy under an award or registered agreement or 

• could have reasonably, in the circumstances, given the employee another job within 
your business or an associated entity. 

https://calculate.fairwork.gov.au/FindYourAward
http://calculate.fairwork.gov.au/Leave
http://calculate.fairwork.gov.au/Leave
https://www.fairwork.gov.au/ArticleDocuments/715/Small-Business-Fair-Dismissal-Code-2011.pdf.aspx


Consultation with employees is central to the process. All awards and registered agreements 
have a consultation process for when there are major changes to the workplace, such as 
redundancies.  

The consultation process sets out the things the employer needs to do when they decide to 
make changes to the business that are likely to result in redundancies. This has to be done as 
soon as possible after the decision has been made to make these changes (see also 
"Consultation and Cooperation" above).  

Consultation requirements include: 

• notifying the employees who may be affected by the proposed changes 
• providing the employees with information about these changes and their expected 

effects 
• discussing steps taken to avoid and minimise negative effects on the employees 
• considering employees ideas or suggestions about the changes 
• giving employees time to deal with the emotional, family and domestic stresses of a 

potential termination.  

It is important that such consultation is backed up with written materials such as fact sheets, 
letters, meeting minutes or any other documentation that can be relied on should there be a 
dispute.  

The employees whose employment is to be terminated on the grounds of redundancy must 
be selected in a fair manner: 

• The weight and priority of each selection criterion should be determined in advance 
and documented. 

• The selection criteria should reflect the goals of the restructure and operational 
requirements of the business. For example, where the employer is merging several 
positions into one, the selection criteria should be aimed at determining which 
employee is best suited to perform the duties of the restructured position.  

• The employer may take into account subjective assessments of the employee, such as 
their view of the employee’s attitude to work and past performance but the main 
criteria should be objectively assessed. 

Avoiding discrimination: The criteria must not discriminate on unlawful grounds. These 
grounds include age, sex, pregnancy, race, marital status, disability, union membership, sexual 
preference, marital status, family responsibilities, religion, political opinion, national extraction, 
neurodiversity, or social origin. 



Employees affected by a redundancy are entitled to redundancy payments: 

Small Business Fair Dismissal Code: Small business, i.e., businesses with fewer than 15 
employees are excluded from the obligation to pay redundancy pay.  

Voluntary Redundancy  

Whilst there is no legal requirement to do so, offers of voluntary redundancy may assist an 
employer to avoid having to make a selection amongst employees. Employees who accept a 
voluntary redundancy package are unlikely to challenge the fairness of the termination.  

The employees who will be the most valuable in meeting the employer’s future operational 
requirements may accept the offer of voluntary redundancy. Once accepted the employer will 
be bound by the agreement and must allow the employee to take the voluntary redundancy 
package. 

For this reason, employers should call for expressions of interest from employees prior to an 
offer. This allows the employer to assess the interest of employees against the genuine 
operational requirements of the organisation. However, if an employee does volunteer for 
redundancy, the employer must seriously consider this request. Where most of the affected 
employees are equally satisfactory, a failure to seek or accept volunteers may also be unfair. 

Employers who offer a voluntary redundancy package must have regard to the following: 

• The package must, at the very least, comply with any applicable contract, award or 
industry standard. 

Employee’s period of continuous service 
with the employer on termination

Redundancy pay period

At least 1 year but less than 2 years 4 weeks

At least 2 years but less than 3 years 6 weeks

At least 3 years but less than 4 years 7 weeks

At least 4 years but less than 5 years 8 weeks

At least 5 years but less than 6 years 10 weeks

At least 6 years but less than 7 years 11 weeks

At least 7 years but less than 8 years 13 weeks

At least 8 years but less than 9 years 14 weeks

At least 9 years but less than 10 years 16 weeks

At least 10 years 12 weeks



• The employer must clearly explain to its employees the contents of a redundancy 
package and the implications of acceptance. Its terms should be in writing. To avoid 
confusion a calculation sheet should be provided setting out exactly what the 
employee will receive upon termination before and after tax. 

• Employees must be given sufficient time to consider these terms and discuss them 
with their families. They should also be encouraged to seek their own independent 
advice. Employers may wish long-serving employees to sign an acknowledgment that 
they have done so. 

• An employer must not pressure an employee to accept redundancy. Employers must 
also be careful when targeting particular employees for voluntary redundancy. An 
employer may later be called upon to justify why a particular employee was targeted. 
For example, targeting an older employee may give rise to an allegation of 
discrimination on the basis of age. 

Resources on Ending the Employee Relationship 

• Fair Work Ombudsman: Redundancy 
• Business.gov.au: Ending Employment 
• Fair Work Ombudsman: Notice of Termination & Redundancy Pay 
• Fair Work Ombudsman: Notice of Termination & Redundancy Pay Fact Sheet (PDF) 
• Fair Work Ombudsman: Notice and Redundancy Calculator 
• Fair Work Ombudsman: Leave Calculator 
• Fair Work Ombudsman: Termination Letter – Redundancy Template (DOCX) 
• Fair Work Commission: Small Business Fair Dismissal Code (PDF) 
• Jobs Australia: Guide to Managing Redundancy (PDF) 

https://www.fairwork.gov.au/ArticleDocuments/723/Notice-of-termination-and-redundancy-pay.pdf.aspx
https://calculate.fairwork.gov.au/EndingEmployment
https://calculate.fairwork.gov.au/Leave
https://www.fairwork.gov.au/ArticleDocuments/766/Termination-of-employment-letter-template-redundancy.docx.aspx
https://www.fairwork.gov.au/ArticleDocuments/715/Small-Business-Fair-Dismissal-Code-2011.pdf.aspx
https://www.ja.com.au/sites/default/files/%255buser%255d/files/articles/Overview%2520of%2520redundancy%2520for%2520employers.pdf
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